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9 [130]

Commentary on Art. 870 of the Chinese Civil Code
(The Transferor’s Obligation of Warranty in Technology Transfer Contracts)

Bu Yuanshi

Abstract: The subject matter of technology transfer and licensing is subject to double
uncertainty, that is, the existence of the rights on the technology and that of its
implementability are both uncertain, which makes warranty a core issue in technology
transactions. According to Article 870 of the Chinese Civil Code, the transferor
undertakes the obligation of legal warranty and material defect warranty. Among them,
the legal warranty includes the existence and ownership of the rights on the technology
and the absence of other conflicting third-party rights, while the material defect warranty
is mainly aimed at the effectiveness of the technology. ensuring that the purpose of the
contract can be achieved. The scope of the material defect warranty mainly depends on the
development stage of the transferred technology. and is related to whether the technology
has been awarded a patent. In terms of the burden of proof, regarding the existence of
rights and the effectiveness of technologies, judicial practice distinguishes between
patents, utility models and technical secrets, and reduces the burden of proof of the
technology transferor through the presumption of the effectiveness of rights and
technologies.

Key Words: Technology Transfer; Technology License; Legal Defect; Material

Defect; Technical Effectiveness
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