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EU Regulations Wave and 'Brussels Effect’

Table 1: Owverview of EU Legisiations in the Digital Sector

Source:
https://www.kaizenner.eu/laws
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Relevant Legal Framework in the EU

Horizontal Regulations
GDPR (2016)

Data Governance Act (2022)
Data Act (2023)
Voluntary Rule-making
EU Code of Conduct (2018)
Common European Data Spaces
Including in Agriculture (CEADS)

Possible Follow-up Regulation(s)
Regulation for CEADS
Ag-data Regulation
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Source:
https://integrityriskintl.com/eu-regulatory-compliance-trends-2022/



Prominent Issues

B = , S

Data Lock- Fragmented Data Lack of
ins Isolated Access Trust
A-Legal ambiguities Data Sets Puzzle

B-Technical barriers

General view:
'‘Data ownership’ problems should be regulated, but how?
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Data Act (2023) A Framework for All Sectors

= Chapter II - B2C and B2B data sharing upon users’ request:

Art. 3) Access by design -- Art. 4) Access by request -- Art. 5)Sharing by
request

" Chapter III - Obligations for data holders
Art. 8) FRAND conditions Art. 9) Compensation Art. 10) Dispute settlement

® Chapter IV - Unfair contractual terms - Art. 13) Unilaterally Imposed
Unfair Terms

= Chapter V - Public bodies’' data access in exceptional situations
® Chapter VI - Switching cloud services
wter VIII - y (obligations for “Participants in data
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Data Act - Chapter II: B2C and B2B Data Sharing

B Art. 3) Access by design - “Connected products shall be designed and manufactured
in such a manner that product data and related service data ... are ... directly accessible to
the user.”

® Art. 4) Access by request - “Where data cannot be directly accessed by the user from
the connected product, data holders shall make readily available data ... accessible to the
user easily, securely, free of charge, ... and where ... technically feasible, continuously and
in real-time. This shall be done with a simple request through electronic means ...”

® Art. 5) Sharing by request - “Upon request by a user, or by a party acting on behalf
of a user, the data holder shall make available readily available data ... to a third party
without undue delay, easily, securely, free of charge to the user, ... where relevant and
technically feasit-'~ ~~~*~=""~~d in real-time.”
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General Limitations of the Data Act

® General limitations:

v" Data Act will apply 20 months after - September 2025.
v" Art 3(1) will apply 32 months after
v’ Chapter II is not applicable to SME data holders;

Art. 7: “Chapter II shall not apply to data generated through the use of connected products
manufactured or designed or related services provided by a microenterprise (10 persons and
EUR 2 million turnover) and small enterprise (50 persons and EUR 10 million turnover) ...”

The same shall apply to ... medium-sized enterprise (250 persons and EUR 50 million turnover)

for less than one year and to connected products for one year after the date on which they were
placed on the market by a medium-sized enterprise.”

WAGENINGEN



Limitations of the Data Act from the Sectoral Perspective

= Sectoral limitations: Definitions: ‘product’, ‘related service’, ‘user’, ‘readily
available data’

@ Art. 1(12): ‘user’ means a natural or legal person that owns a connected product
[IoT device] or to whom temporary rights to use that connected product have been
contractually transferred, or that receives related services;

@ Art. 1(6): ‘related service’ means a digital service, ..., which is connected with the
product at the time of the purchase, rent or lease in such a way that its absence
would prevent the connected product from performing ... its functions.;

@ Art. 1(13): data holder’ means a natural or legal person ... to use and make
available data, including, where contractually agreed, product data or related
service data which it has retrieved or generated during the provision of a related
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Data Act (2023) - Sectoral Implications

Significant Development: Data Access and Sharing
Rights

Scope: machine-generated data if user owns device

Remaining issues: Other ag-data + Re-use of data?
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Data Re-use and Power Imbalances
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Ethical, Legal, Societal Aspects
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Farmers (as the weakest party in the data access puzzle)
Whether farmers should have a say on data re-
use decisions?

Whether landowners have a say?

Whether farmers/landowners need to get a share
from ‘reasonable compensation’ or other revenue?

Data holders
How to keep their incentives and interests?

Access seekers (rethinking essential facilities doctrine)
Rivals’ access for re-use purposes

Potential rivals’ access requests

Impartial parties’ access requests

Whether there must be an eased way of access for
SMEs/Startups? 10



Common European Agricultural Data Space - Key Points

= Aim: unlocking the potential of data-driven
economy

" CEADS envisions a network of interoperable
Data Sharing Initiatives (DSIs) with Key goals:

e Innovation, efficiency, responsible data
sharing, inclusivity

= A Decentralised Approach based on around
400 already existing data-sharing initiatives
mapped across Europe.

"0Only a catalogue of data sets by listing data
holders & “~*= ‘~*2armediaries




Possible Follow-up Sectoral Regulation(s)

= Regulation for Agricultural Data - Agriculture Specific Data Act ?

= Regulation on Common European Agricultural Data Space

(Example: Proposal for a Regulation on the European Health Data Space -
COM/2022/197 final)

|) Legal framework (not limited to user rights: principles/quidelines for data re-use via

CEADS)
1) Data standards/interoperability obligations (not limited within CEADS)

agedntrastructure (CEADS) to facilitate data re-use




The most recent publication: Updating the EUCC

https://www.nature.com/articles/s41599-
024-03710-1

IARTICLE [ s o s

The future of agricultural data-sharing policy in
Europe: stakeholder insights on the EU Code of
Conduct

Mark Ryan® "™ Can Atik". Kelly Rijswijk!, Marc-leren Bogaardt! Eva Maes® & Ella Deroo?
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Research Outputs

3. Understanding the role of agricultural
data on market power in the emerging
Digital Agriculture sector: a critical
analysis of the Baver/Monsanto
decision!

Can Atik

sz Bortin Marons

Competition Problems and Governance of Non-
personal Agricultural Machine Data: Comparing
Voluntary Initiatives in the US and EU

s T it 3na Bartin Martans”

3.1 INTRODUCTION

Although there might be a perception that agriculture s a rueal activity that
is far from technology,’ modem agricultural production has become densely
data-deiven with advanced Big Data implemeatations” thanks to the prokif-
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Agricultural data (ag-data) is collected via various methods and used in
agriculfural decision-making processes such as implementing sensors in
fields to track and prevent crop diseases, using drones and satellite umiges
to observe crop . or using [oT in

* This chapter has been presented at the 14th ASCOLA Conference on 27-29
June 2019 in Arx-en-Provence, France and subjected to double blind peer review. This
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ARTICLE

“Towards Comprehensive European Agricultural Data
Governance: Moving Beyond the “Data Ownership”
Debate

Can ABKD

Acoepid: 13 Apeil 2022/ b omo: 2 e 2022
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Abstract Farming has become more. productive and less cosly thanks Lo the
effective wage of dotadriven “digital agriculture” services. However, this new
form of “smart farming” has 1150 brought shout dati-related concerns connected
with the ambiguity regarding who owns the data, who has what rights over it, and
ultimately whether there is a need for regulation. The idea of providing a “data
ownership™ right 1o farmers is predorninantly defended by the sectoral literature and
has even been adopted already through the voluntary agricultural dsta codes of
conduct developed by stakeholders both in Europe and the US. This paper
‘approaches this debate from the perspective of the sectoral market failures including
data lock-in, data fragmentation, duta access problems, anda lack of trust o the part
of farmers. It deronsirates that the way in which ownership is framed s not
adequate 10 address these problems and has the potential 0 exacerbate them. An
altemative legal design should be flexible cnough o remove the reasons for these
problems. Creating mleights might not be cnough o remove al the issues though
A holisiic approach including o legal design and infrastruciural opportunitics
asstmes greal importance in this regard on the eve of the Common Europ

Agricultural Data Space and possible sectoral regulatory intervention following the

zontal ramework provided by the recent Data Act
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Addressing data access problems in the emerging
digital agriculture sector: potential of the refusal to
deal case law to complement ex-ante regulation
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1. Introduction

Implementation of “Internet of Things™ (IoT) systems in agricultural
production processes opens up a new form of data-driven decision-
making for farmers, namely, “Smart Farming” ! This, in tum, created

CONTACT Con ik @ by . ko

s i S e, e mmarmmmmmnmuv«mammmrm

Bt S 5. 5315 Sk Wk e e Py Rk BT
© 2 T g sk o ks U Lt e s

i e momac pone s e & ooy e xa ¢ n v

)

I Wt 1 AT By 8 20 0 R Bt

14



attention!
Can Atik, LLM & PhD

LinkedIn:

Contact:

[can.atik@wur.nl]
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